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TO IMMEDIATE £CO

TELEGRAM NUMBER 913 OF 20TH SEP
AND TO IMMEDIATE HONG KONG

FUTURE OF HONG KONG: COMMENTARY -IN PEOPLE'S DAILY

1. PEQPLE'S DAILY OF 20 SEPTEMBER CARRIED A LENGTHY ARTICIE UNDER-THE
HEADLINE ''CHINA RECOVERING SOVEREIGNTY OVER HONG XONG 1S ENT!PEU?‘
CDNSIETENI\HSTH |NTERN£T!OHAE_}AN". IT WAS TAKEN FROM A LONGER
ART!CLE_iy)THE FOURTH VOLUME OF THE QUARTERLY '*STUDY OF
INTERNATEONAL AFFAIRS'', WE HAVE NOT YET RECEIVED TH1S,

2. THE ARTICLE ARGUES |TS CASE UNDES TMREF SIIBMEADINGS:

Ae THE ILLEGALITY IN INTERNATIONAL LAW OF THE THREE_TREATIES:
3. THE LACK OF A LEGAL BAS!S FOR THE SO=CALLED " YEXCHANGE OF
SOVERE(GNTY FOR ADMINISTRATION'®s

Co WHO GENUINELY REPRESENTS THE PEOPLE OF HONG KONG?

3. THE ARGUMENTS UNDER A AREs THE BRYTISH INVADED CHINA AND USED
COERCION IN THE SIGNIH ALL THE TREATIES. THEY THEREFORE HAVE
NO VALIDITY M INTERNATIONAL LAW. N SUPPORT OF THIS A NUMBER OF
INTERNAT MONAL L}H?ERS ARE CHTED AND ALSO THE STIPULATION OF THE
1969 ''VIENNA CONVENTION ON TREATY LAW'' THAT TREATIES WHICH
VIOLATE THE PRINCHPLES OF INTERNATIONAL LAW CONTAINED N THE UN
CHARTER AND WHICH ARE S.AGNED THROUGH THE TMREAT OR USE OF FORCE
ARE INVALID, ARTICLE 64 OF THIS COMVENTION ALSO STIPULATES THAT

A TREATY ALREADY IN EXISTENCE BECOMES INVALID SHOULD IT CONTRADICT
ANY NEW NORM EMERGING IN INTERNATAONAL LAW, THE ARTICLES STATES
THAT FOLLOWING THE SECOND WORLD WAR THERE EMERGED A SERIES OF
PRINCIPLES IN INTERNATIONAL LAW WHICH SUPPORTED THE SOVERE IGN
EQUALITY AND TERRITORTAL INTEGRATY OF STATES AND OPPOSED COLONTAL 1SM,
£1C,

4. UNDER 2 IT 1S ARGUED THAT AS SOVEREIGNTY IN 1AW STALL BELONGS—

TO THE ‘INVADED PARTY AND NOUT THE L4YADER T 1S NOT LEGALLY POSSIBLE
FOR THE INVADER YO raﬁiﬂggfsxcuans:ws SOVEREIGNTY FOR ADMINISTRATION,
N ARY CASE ADMINISTRATION 1S THE CONCRETE EXPRESSION OF A STATE'S
SOVEREIGNTY OVER ITS TERRITORY AND THE TWO CANNOT BE SEEN AS

SEPARATE ENTITIES, THE THEORY THAT SOVEREIGNTY COULD BE D IDED

UP WAS A REACTIONARY WESTERN ONE CREATED TO JUSTIFY THE OCCUPAT 1ON

OF THE TERRITORY OF OTHERS, AT HAS BEEN SWEPT IXTO THE RUBBISH

BIN OF H13TORY,

5. UNDER C IT 1S ARGUED THAT A 3RITON REPRESENTING THE

PECPLE OF HONG KONG IN THE TALKS 1S A NOTION wiTHOUT LEGAL OR
LOGICAL FOUNDATION, THE RELATIONSHIP BETWEEN THE BRITISH AUTHORITIES
AND THE PEOPLE IN HONG KXONG 1S STILL ONE CF COLONIAL RULE,

THE OVERWHELMING MAJORITY OF THE PEQPLE N HONG KONG ARE CHINESE
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AND SO ONLY THE CHINESE GOVERNMENT CAN TRULY REPRESENT THEM, ‘
THE SPECVYAL POLICIES THE CHINESE GOVERNMENT wWILL ADOPT TOWARDS

HONG KONG TO PRESERVE TS WAY OF LIFE ARE EVIDENCE OF THE

CHINESE CONCERN AND SENSE OF RESPONSIBALITY FOR THE PEOPLE OF HONG

KONG .,

6. THE ARTICLE CONCLUDES THAT A PRELIMINARY ANALYSIS OF THESE
THREE MATTERS SHOWS THAT CONTINUED BRITHSH OCCUPATION AND COLOMNIAL
RULE WOULD VIOLATE INTERNATAONAL LAW, BUT CHINA'S DECHSION TO
RECOVER HONG XONG IN 1997 IS ENTIRELY CONSISTENT WITH THE LAW,
THIS 1S RECOGNYSED THROUGHOUT THE WORLD AND EVEN AMONG SOME

PEOPLE IN BRITAIN,

7. THE ARTICLE 1S SIGNED BY JIN Py, PROBABLY A PSEUDONYM, THOUGH
A NEW ONE TG US. '

COMMENT b

8, THIS #S THE FIAST TIME THAT A DEFENCE OF THE CHIMESE POSITION
N TERMS OF INTERNATIONAL LAW HAS APPEARED IN THE PRESS HERE.

1T 1S CLEARL URTHER PRESSURE ON US, AND TIMED
FOR THIS ROUND OF T v THE CHINESE USED SIMILAR TACTICS LAST
YEAR WHEN NEGOTHATANG WiTH THE AMERMCANS, PARTICULARLY 1IN
RELATION TO THE LEGALITY OF THE TAIWAN RELATIONS ACT. THE ARTICLE
MAKES MO SPECIFIC REFERENCE TO THE POSITION ADOPTED BY THE
BRATISH SIDE IN THE TALKS, THOUGH T CARRIES THOROUGHOUT A
STRONG IMPLICATION THAT THE POINTS BEING ATTACKED REPRESENT

QUR POSITION,TT DOES HOWEVER AT ONE POINT STATE ''THE BRITISH
SIDE SAYS THAT THE TASX OF THE BRITISH AND CHINESE MEGOTIATORS
#iLL BE TO STUDY HOW TO AMEND THE TREATIES ON HONG KGHG",

WHICH 1S PRESUMABLY A REFERENCE TO THE PRIME MINISTER'S REMARKS
AT Hg; PRESS CONFEREMCE IN HONG KONG LAST SEPTEMBER.

9. SEE MIFT,

CRADZOCK

FUTUEE OF SOKG ECNG COPIES TO

LIMITED SIR IAN SINCLATR LEGAL ADVISER
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HD/FED MR ROBERTS  NEWS D
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TO IMMEDIATE PEKING

TELEGRAM NUMBER 628 OF 21 SEPTEMBER

INFO IMMEDIATE HONG KONG (FOR ACTING GOVERNOR)

YOUR TELNOS G13 AND 914 AND HONG KONG TELNO 539: FUTURE OF

HONG KONG: COMMENTARY IN PEOPLE'S DAILY

1. WE HAVE THE FOLLOWING TQ ADD TO SIR IAN SINCLAIR'S HELPFUL
COMMENTS :

(A) THE VIENNA CONVENTION ON THE LAW OF TREATIES, BY ITS OWN
TERMS (ARTICLE 4) RELATES ONLY TO TREATIES CONCLUDED AFTER ITS
ENTRY INTO FORCE.

(B) THE MAJORITY OF HONG KONG'S INHABITANTS ARE BRITISH
NATTIONALS. THE UK ACCORDINGLY HAS THE RIGHT TO SPEAK FOR THEM
IN INTERNATIONAL AFFAIRS.

(C) THE UK IS ALSO ENTITLED TO NEGOTIATE ON THEIR BEHALF IN
ORDER TO PROMOTE THEIR WELL BEING, IN ACCORDANCE WITH ARTICLE 73
OF THE UN CHARTER. INDEED THE UK IS UNDER A DUTY IN ALL CONTEXTS
TO PROMOTE THAT WELL BEING. THE GENERAL ASSEMBLY'S DECISION IN
1972 THAT HONG KONG BE REMOVED FROM THE LIST OF NON-SELF-GOVERNING
TERRITORIES TO WHICH ARTICLE 73(E) APPLIES DID NOT ALTER THE
LEGAL STATUS OF HONG KONG. THE FACT REMAINS THAT IT IS A
TERRITORY FOR WHOSE ADMINISTRATION THE UK HAS RESPONSIBILITY AND
TO ALLEGE OTHERWISE IS NOT IN ACCORDANCE WITH REALITY.

(D) ARTICLE 64 OF THE VIENNA CONVENTION, LIKE THE REST OF

THE TREATY, APPLTIES ONLY TO TREATIES CONCLUDED AFTER THE ENTRY
INTO FORCE OF THE CONVENTTION. 1IN ANY EVENT A PEREMPTORY NORM OF
INTERNATIONAL LAW CAN EXIST ONLY WHEN IT IS 'ACCEPTED AND
RECOGNISED BY THE INTERNATIONAL COMMUNITY AS A WHOLE AS A NORM
FROM WHICH NO DEROGATION IS PERMITTED.' (ARTICLE 53). THE
ALLEGED RULE AGATNST COLONIALISM IS CLEARLY NOT SO ACCEPTED AND
RECOGNTISED.

(E) THERE IS NO RULE OF INTERNATIONAL LAW WHICH WOULD PREVENT TWO
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STATES FROM AGREEING THAT TERRITORY UNDER THE SOVEREIGNTY OF ONE
SHOULD BE ADMINISTERED BY THE OTHER. SUCH AN AGREEMENT MADE IN

THE FREE EXERCISE OF SOVEREIGN RIGHTS IS IN NO WAY INCONSISTENT
WITH THE RETENTION OF TERRITORTAL SOVEREIGNTY.

23 EXAMPLES OF SOME PRECEDENTS WERE SENT UNDER COVER OF

DAVIES' LETTER OF 4 JULY TO CLIFT, COPIED TO PEKING. A MORE
EXHAUSTIVE STUDY IS ON ITS WAY BY BAG. WE DO NOT

HOWEVER BELIEVE THAT ANY CASE OR PRECEDENT IS WORTH CITING TO THE
CHINESE, ALTHOUGH SOME FEATURES OF CERTATN PRECEDENTS MAY PROVE USE-
FUL TO US. :

3. THESE POINTS, WITH SIR IAN SINCLATR'S, COULD BE USED AT

YOUR DISCRETION IF THE CHINESE DIRECTLY REPEAT THE ARGUMENTS IN

THE PEOPLE'S DAILY ARTICLE. YOU MAY HOWEVER WISH ALSO TO REMIND
THE CHINESE THAT OUR COMMON AIM CLEARLY REQUIRES THAT THE FOCUS

OF THE TALKS SHOULD BE KEPT ON THE FUTURE AND NOT ON THE PAST.

WE ARE NEGOTIATING IN THAT SPIRIT. TO TALK OF 'CONTINUED BRITISH
OCCUPATION AND COLONIAL RULE' DISTORTS THE PRESENT POSITION AND

DOES NOT HELP IN AGREEING ARRANGMENTS FOR THE FUTURE.

HOWE

FUTURE OF HONG EONG COPIES TO

LIMITED 8IR TAN SINCLATR TLEGAL ADVIEER
HD/HEKD MR BURROWS LEGAL, ADVISER

HD/FED MR ROEERTS NEWE D

HD/PLARNING STAFF MB MARTIN ASSESSMENTS STAFF
%msn CABINET OFFICE
PS/LADY YOUNG MB PIOWER PUSD

PS/MR LUCE MR COLES NO 10 DOWNING STREET

g%/rgsBU'M SIE A PARSONS NO 10 DOWNING STREET

MR GIFPARD 5
MR DONALD ME WAIXKER RESEARCH
MR WRIGHT 0Ans|e8
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TO (IMMEDAATE PEK-ING

TELEGRAM NUMBER 539 OF 21 SEPTEMBER

LNFO 4MMEDATE HONG KONG GOVERWMENT OFFCE LONDON, FCGO

PEK-ENG TELNO 914: FUTURE OF HONG KONG: COMMENTARY 4N PECFLE'S
DALY

1. SR AN SHNCLA{R HAS NOW READ THE ARTICLE
ARE H{S COMMENTS, PREPARED WITHOUT THE BENEF

MATERDALS.

BY JIN PU. FOLLOWING
T

CUF ACCESS TO SOURCE

VALIDATY OF SO-CALLED ''UNEQUAL'' TREATHES

(1) HT CAN BE CONCEDED THAT UNDER CONTEMPORARY INTERNATIONAL LAW,
A WAR OF AGGRESSION 1S UNLAWFUL AND /NDEED, ‘ti TERMS OF THE
NUREMBERG PRINCIPLE, A CRHME AGAUNST THE PEACE. AT MOST, HOWEVER,
THIS PRWNCHPLE RELATES BACK ONLY TO THE KELLOGG-BRAND PACT OF
1928 WHACH OUTLAWED WAR AS AN (NSTRUMENT OF NATIONAL POLCY.

THE BASIC FLAW R THE CHINESE ARGUMENT 1S TO APPLY NEWLY EMERGENT
PRINCAPLES TO TEST THE VAL LD:TY OF TREATHES CONCLUDED LONG BEFORE
THE MODERN LAW OF TREATMES ACHIEVED GENERAL ACCEPTANCE,

(*l«l4) THE QUOTATHON FROM THE V<ENNA CONVEMNT:-ION ON THE LAW OF
TREATHES S A MISTRANSLATHON OF ARTICLE 52 OF THAT CONVENT:ION
WHiCH, ACCORDWNG TO MY RECOLLECT!ION, PROVDES THAT ''A TREATY

1S V04D :IF TS CONCLUS:HON HAS BEEN PROCURED BY THE THREAT OR

USE CF FORCE ‘N VI OLAT:-HON OF THE PR:JINCIPLES OF INTERNATHOMNAL

LAW EMBODIED 4N THE CHARTER OF THE UNATED NATIONS''. THE USE

OF THE EXPRESS/AON '""{N V\POLATHON OF THE PRUNCIPLES OF :(INTERNAT {ONAL
LAW EMBOD/ED 4N THE CHARTER OF THE UNITED NATIONS'' WAS PRECISELY
DESHGNED TQ CONFURM THAT THE PR:NCAPLE WAS NOT (NOT) TO BE
REGARDED AS OPERAT.UNG RETROSPECT:WELY SO AS TO JNVALIDATE
TREATA£ES CONCLUDED BEFORE THE MODERN LAW HAD CRYSTALISED.
OTHERWISE, ALL PEACE TREATAES CONCLUDED N THE PAST (FOR EXAMPLE,
THE TREATY OF VERSAMLLES OF 1919 AND THE TREATY OF UTRECHT '
OF 1713) WOULD HAVE BEEN PUT AT RiSK.

(i) THE DOCTRINE THAT A TREATY MAY BECOME NULL AND VO4D AS

A RESULT OF THE EMERGENCE OF A NEw PAREMPTORY NORM OF «NTERNAT.IONAL
LAW (4tE. A NORM OF (NEXT TwO WORDS UNDERL:INED) JUS COGENS)

S HMGHLY CONTROVERSHAL, SANCE THERE S NO AGREEMENT AMONG

JURMSTS AS TO WHAT S THE CONTENT OF EXIST:#NG, FAR LESS EMERGING,
NORMS OF (NEXT TwO WORDS UNDERLINED) JuS COGENS. SOME EVEN

ASSERT THAT SELF-DETERMANAT-ON 'hS A NORM OF EXASTANG (NEXT TwO
WORDS UNDERLHNED) JUS COGENS. WE HAVE NEVER ACCEPTED, AND NEVER
WOULD ACCEPT, THAT CPNT:LNUANCE OF COLONWAL STATUS CONTRAVENES

ANY EXLSTANG OR EMERGING NORM OF (NEXT TwO WORDS UNDERLMNED)
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SOVERE IGNTY AND ADMINMSTRATION

2. CHINA CEDED HONG XONG ISLA} N PERPETUETY BY THE TREAT OF
NANKANG OF 1842: AND SHE 3Y
THE TREATY OF PEKING OF 1 THE TREATIES REMALN & FuLL
FORCE AND EFFECT UNLESS TERISIN ) OR MODJ(FIED BY MUTUAL
AGREEMENT . 4T ‘IS WRONG TO SAY T OVEREAGNTY (S IND4VISLBLE .
THERE HAVE BEEN MANY EXAMPLES I C PAST AND THERE ARE SOME
TCDAY WHERE SOVEREWGNTY AND ADMLNISTR H HAVE BEEN DivIDED
(FCO CAN NO DOUBT PROVIIDE SUWTABLE E£) MPLES), HOwW COULD T B8E
SALD THAT CHiNA WOULD BE ACCEPTANG A NEW ''UNEQUAL'' TREATY
T FREELY NEGOTATED A NEW NTERNAT LONAL AGRSEMENT TOLREPLACE
WHAT THE CHINESE ASSERT (AND WE DEWY) TO BE THE EXIST.iN
"TUNEQUAL'" TREATIES?

HADDON-CAVE

COPIES TO

SIR IAN SINCLAIR LEGAL ADVISER
MR BURROWS LEGAL ADVIZSER

MR ROEERTS NEWS D

MR MARTIN ASSESSMENTS STAFF
CABINET OFFICE

MR FIOWER PUSD
MBE COLES §O 10 DOWNING STREET
SIR A PARSCNS NO 10 DOWNING STREET

MR WAIKER RESEARCH D OFIISJJC‘J
HIRGg © LoNDonl
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